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MYERS, J., FOR THE COURT:
1. Nellie Lou Smith was granted a divorce from her husband, John William Smith, on the ground of
desertion. She disagrees with the chancellor’ s equitable distribution of marita property and his decison
regarding dimony. She gpped s to this Court, Sating the following issues for our consderation:
|. WHETHER THE CHANCELLOR FAILED TO MAKE AN EQUITABLE
DIVISION OF THEMARITAL ESTATEBY FAILING TOPROPERLY CLASSIFY
CERTAIN ASSETS, FAILING TOPROPERLY VALUE CERTAIN ASSETS, AND

FAILINGTO MAKE SPECIFIC FINDINGS OF FACT AND CONCLUSIONS OF
LAW RELATING TO APPLICABLE FERGUSON FACTORS.



1. WHETHER THE CHANCELLOR ERRED IN FAILING TOAWARD PERIODIC
ALIMONY TO NELLIE SMITH.

. WHETHER THE CHANCELLOR ERRED IN FAILING TO AWARD
ATTORNEY'SFEESTO NELLIE SMITH.

Facts and Procedural History
2. John William Smith filed for divorce from Ndlie Lou Smith on October 22, 1997. He cited
grounds of habitual crue and inhuman treatment and adultery, or in the dternative, irreconcilable
differences. Nellie Smith filed a counterclaim for divorce based on habitua crud and inhuman trestment,
abandonment and adultery, or in the dternative, irreconcilable differences.
113. The chancellor found no basisfor Johnto be granted adivorcefor either habitua cruel and inhuman
trestment or adultery. John's clam was denied. Nédli€'s divorce was granted on the ground of willful,
continued, and obstinate abandonment for one yesr.
14. The chancdlor ligted the following items of property asin dispute: the marital home, severd pieces
of red edtate, and severd vehicles. Additionaly, the Smiths had an IRA worth gpproximately $44,484,
athrift plan worth $20,646, a retirement plan that paid John $253.80 amonth, and acredit union account
worth $101.
5. Nélie was awarded the home and the 18.63 acres on which it sat, the 63/100 acre used to gain
access to the homestead, a 55 acre tract, 2 acres purchased a a sheriff’s sde, a 50% interest in the two
retirement accounts, and a1987 Toyota Supra. John recelved numerousitems of persona property; 1990
Dodge truck, a 1990 Dodge van, a 1992 GMC truck, a 50% interest in the retirement plans, and the
$253.80 he received a month from his retirement accounts.

T6. The chancdllor denied dimony to Ndlie aswdl as atorney’s fees.



| WHETHER THE CHANCELLOR FAILED TO MAKE AN EQUITABLE
DIVISION OF THEMARITAL ESTATEBY FAILING TOPROPERLY CLASSIFY
CERTAIN ASSETS, FAILING TO PROPERLY VALUE CERTAIN ASSETS, AND
FAILING TO MAKE SPECIFIC FINDINGS OF FACT AND CONCLUSIONS OF
LAW RELATING TO APPLICABLE FERGUSON FACTORS.
q7. The standard of review of dl theissuespresented isabuse of discretion. The chancdlor isgranted
wide discretion in deciding domestic relations matters and we will reverse his decison only when his
decisonis shown to be manifestly wrong, clearly erroneous, or that he applied an incorrect legd standard.
Bartonv. Barton, 790 So. 2d 169, 175 (17) (Miss. 2001) (citing Cummings v. Benderman, 681 So.
2d 97, 100 (Miss. 1996)).
T18. In dividing the property of the divorcing couple, the chancellor must first classfy their assets and
ligbilities as belonging to the marriage, to the husband, or to the wife. Hemsley v. Hemsley, 639 So. 2d
909, 914 (Miss. 1994). Oncethisis done, the chancelor must look to the factors set out by the supreme
court in Ferguson v. Ferguson, 639 So. 2d 921 (Miss. 1994). The Ferguson factors are used to
determine how to divide the marital assets between the divorcing couple.
T9. The chancdlor ligted the assets of the Smiths according to who held legd titleto them. Hedid not
identify them as assets of the husband, of the wife, or of the marriage. The chancellor did then distribute
the assets, assigning some that were titled in John's name, for example, to Nellie. However, without
knowing what was marital property and what was the separate property of the spouses, we cannot fairly
evauatethe equitabledigtribution. Wetherefore hold that the chancellor abused hisdiscretion in classfying

and digtributing the assets of the maritd estate.

1. WHETHER THE CHANCELLOR ERRED IN FAILING TOAWARD PERIODIC
ALIMONY TO NELLIE SMITH.



110. Thefactorsto be consdered when deciding whether periodic dimony is appropriate are: (1) the
income and expenses of the parties; (2) the hedlth and earning capacities of the parties; (3) the needs of
each party; (4) the obligations and assets of each party; (5) the length of the marriage; (6) the presence or
absence of minor children in the home, which may require that one or both of the parties either pay, or
personally provide, child care; (7) the age of the parties; (8) the sandard of living of the parties, both during
the marriage and at the time of the support determination; (9) the tax consegquences of the spousa support
order; (10) fault or misconduct; (11) wasteful dissipation of assetsby either party; or (12) any other factor
deemed by the court to be"just and equitabl €’ in connection with the setting of spousal support. Armstrong
v. Armstrong, 618, So. 2d 1278, 1280 (Miss. 1993). These factors are used to determine whether
dimony isproper inacase. The chancdlor did not usethesefactors, but instead used theHemdl ey factors,
which are used to determine if dimony is reasonable. Hemdley, 639 So. 2d at 912-13. Sincehe applied
the wrong legd standard, the determination of alimony is reversed and remanded.

. WHETHER THE CHANCELLOR ERRED IN FAILING TO AWARD
ATTORNEY'SFEESTO NELLIE SMITH.

11. Sincewehaveaready reversed and remanded for the other twoissuesinthiscase, weadsoreverse
and remand for adetermination of the issue of atorney’s fees. The digtribution of marita property and
receipt of dimony, if any, will have ardle in the determination of whether Nellie should receive attorney’s
feesfrom John. Lauro v. Lauro, 847 So. 2d 843, 850 (118) (Miss. 2003).
112. THE JUDGMENT OF THE CHANCERY COURT OF MONROE COUNTY IS
AFFIRMED AS TO THE DIVORCE AND REVERSED AND REMANDED AS TO
ALIMONY, ATTORNEY'SFEESAND DISTRIBUTION OF MARITAL PROPERTY. ALL
COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLEE.

KING, P.J., BRIDGES, THOMAS, LEE, AND CHANDLER, JJ., CONCUR.

SOUTHWICK, PJ., CONCURS WITH SEPARATE WRITTEN OPINION JOINED BY
MCMILLIN, C.J., BRIDGES, LEE, IRVING, AND GRIFFIS, JJ.



SOUTHWICK, P.J., CONCURRING:

113. The mgority reverses the dimony award because the chancellor pulled from hisfile thewrong st
of factors to use. It is clear that the chancdlor applied factors identified by the Supreme Court for
determining the amount of alimony, but it was not the latest iteration of those considerations. | do not
believe that any error occurred, asthereistoo little difference in theligts.
14. The chancellor considered nine factors set out in a 1994 precedent for making dimony
determinations. Hemdley v. Hemsley, 639 So. 2d 909, 912 (Miss. 1994). That caseis better known for
providing rules regarding marital property, but it also contains a list of consderations for the award of
dimony. | do not understand the case to mean what the mgority states, that Hemsley determines the
reasonableness of the dimony award while the favored Armstrong caseisfor whether any dimony should
be awarded at al. A chancdlor determines both matters together, not in stages.  Armstrong itsdlf
addresses the relationship between the cases, as | now explain.
115.  The Supreme Court in Armstrong took the factors fromacase that it decided the previous year.
Armstrong v. Armstrong, 618 So. 2d 1278, 1281 (Miss. 1993), quoting Hammonds v. Hammonds,
597 So. 2d 653, 655 (Miss. 1992). The Armstrong court aso cited the 1955 case fromwhichHemsley
would take its nine factors. Armstrong, 618 So. 2d at 1281, citing Brabham v. Brabham, 226 Miss.
165, 84 So. 2d 147 (1955). In afootnote to the Brabham citation, the court in Armstrong discussed the
relationship between the different lists of needed consderations.

Hammonds revised and added factorsfor consderation. See Gammage v. Gammage,

599 So. 2d 569, 573 (Miss. 1992) and Cleveland v. Cleveland, 600 So. 2d 193, 197

(Miss. 1992), however, where the Brabham factors were again gpproved. Also see

White v. White, 557 So. 2d 480, 483 (Miss. 1989) and Cheatham v. Cheatham, 537
S0. 2d 435, 438 (Miss. 1988) for factors consdered in awarding lump sum aimony.



Armstrong, 618 So. 2d at 1281n.1.

116. Hemdey was decided a year after Armstrong, and it referred to Brabham for its authority.
Hemdley, 639 So. 2d at 913. | accept that the twelve step program enumerated in Hammonds and
Armstrong is now the recommended method for deciding dimony. Still, reversa should not flow soldy
from nine steps being used.

17. The mgority quotes the twelve Hammonds-Armstrong considerations. | quote the nine
Brabham-Hemsley ones. "(1) the hedlth of the husband and his earning capacity; (2) the hedth of thewife
and her earning capacity; (3) the entire sources of income of both parties; (4) the reasonable needs of the
wife; (5) the reasonable needs of the child; (6) the necessary living expenses of the husband; (7) the
estimated amount of income taxes the respective parties must pay on their incomes, (8) the fact that the
wife has the free use of the home, furnishings and automobile, and (9) such other facts and circumstances
bearing on the subject that might be shown by the evidence” Hemdey, 639 So. 2d at 912-13, quoting
Brabham, 84 So. 2d at 153 (line breaks removed).

118. | do not find areversble error measure of difference between the lists. Both have a catch-all
provisonthat other relevant facts should be considered. Neither list thereforeisexclusve. Thesefactors
areintended to guidethe chancdlorsin making decisonsand assst appdllate courtsin their review function.
Our holding is periloudy close to making the determinations little more than rituas, with affirmance
dependent on the correct chant being intoned by the trid judge. The Supreme Court through the factors
for dimony and for other issues in divorce suits has sought to bring aforma system to the determinations.
We should avoid, though, making the means dominate over the ends. The factors in each list are
representative of what should be considered. This chancellor considered the proper broad issues, used a

st of factors gpproved by the Supreme Court, and awarded a reasonable amount of alimony.



119. I nonetheless agree with setting the dimony determination asde Sncewe aredso, properly, setting
asde the digtribution of marita property. Changes in the dlocation of property may dter the need for or
the amount of aimony. Therefore even if the correct incantation had been performed, we should et the
aimony award asde in order that dl interrelated financia issues may be reconsidered.

McMILLIN, CJ., BRIDGES, LEE, IRVING AND GRIFFIS, JJ., JOIN THIS
SEPARATE WRITTEN OPINION.



